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1.01  Title  and  Applicability  of  the  Rules 

These  Rules  may  be  known  and  cited  as  the  Massachusetts 
Commission  Against  Discrimination  Rules  of  Procedure.  These  Rules 
govern  the  procedure  and  practice  before  the  Massachusetts  Commission 
Against  Discrimination  in  all  matters  arising  out  of  M.G.L.A.  Chapter 
151B  and  Chapter  272,  Section  98.  They  shall  apply  to  Chapter  151C 
where  not  inconsistent  with  the  provisions  of  that  Chapter.  They  are 
intended  to  interpret  the  provisions  of  the  Administrative  Procedure 
Act,  (M.G.L.A.  Chapter  30A)  and  supersede  all  existing  rules  and 
regulations  heretofore  applicable  to  procedure  and  practice  before 
the  Commission.  These  Rules  shall  be  construed  to  secure  the  just, 
speedy  and  fair  determination  of  every  matter.   The  Commission, 
through  its  individual  Commissioners,  in  the  interests  of  justice  and 
after  due  notice  to  parties,  may  relax  the  application  of  these  Rules 
in  a  particular  case.   In  any  situation  in  which  these  Rules  do  not 
specifically  apply,  the  Commission  or  any  of  the  other  individual 
Commissioners  may  exercise  discretion  so  as  to  achieve  a  just,  speedy 
and  fair  determination  of  the  issue. 

Amendment  of  these  Rules  may  be  made  at  any  time  by  the 
Commission;  any  amendment  shall  become  effective  upon  filing  with  the 
Office  of  the  Secretary  of  State. 

COMMISSION 
2.01  Quorum 

A  quorum  of  the  Commission,  which  shall  consist  of  two  of  its 
members,  may  act  on  its  behalf. 
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COMPLAINT 

3.01  Who  May  File 
The  following  persons  (hereinafter  referred  to  as  the 

Complainant(s)  may  file  a  complaint  with  the  Commission  alleging 
violation(s)  of  Chapter  272,  §  98;  and/or  Chapters  151B  and  151C: 
1)  any  person  claiming  to  be  aggrieved  by  the  alleged  violation(s) , 
including  but  not  limited  to,  any  individual;  2)  an  organization, 
whether  or  not  incorporated,  whose  purpose  includes  the  elimination 
of  the  unlawful  practice(s)  which  is  the  subject  of  the  complaint 
and  whose  members,  or  some  of  them,  claim  to  be  aggrieved;  3)  the 
duly  authorized  representative  of  any  person  who  claims  to  be 
aggrieved  by  the  alleged  violation(s) ;  4)  the  Attorney  General  or 
his/her  authorized  representative.   In  addition  to  the  foregoing, 
the  Commission  may,  upon  a  majority  vote  of  the  Commissioners, 
initiate  a  complaint  whenever  it  has  reason  to  believe  that  any 
person  has  been  or  is  engaged  in  practices  which  are  unlawful  under 
one  or  more  of  the  provisions  set  forth  supra. 

3.02  Manner.  Time  and  Place  of  Filing 

The  complaint  may  be  filed  by  the  complainant,  personally  or 
through  his/her  authorized  representative  by  delivering  it  personally 
or  by  U.S.  Mail  to  any  of  the  Commission's  offices  at  any  time 
within  six  (6)  months  after  the  alleged  unlawful  conduct;  provided, 
however,  that  the  six  month  requirement  shall  not  be  a  bar  to  filing 
in  those  instances  where  facts  are  alleged  which  indicate  that  the 
unlawful  conduct  complained  of  is  of  a  continuing  nature,  or  when 
pursuant  to  an  employment  contract,  an  aggrieved  person  enters  into 
grievance  proceedings  concerning  the  alleged  discriminatory  act(s) 
within  six  months  of  the  conduct  complained  of  and  subsequently  files 
a  complaint  within  six  months  of  the  outcome  of  such  proceeding(s). 
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3.03  Form 

The  complaint  shall  be  in  writing,  and  shall  be  signed  and 
verified  by  the  Complainant.  Verification  for  the  purpose  of  these 
rules  consists  of:  1)  the  signing  of  the  complaint  under  oath  before 
a  notary  public  by  the  Complainant,  a  class  representative,  or  a 
person  authorized  by  an  organization  to  file  a  complaint;  2)  a  jurat 
signed  under  pains  and  penalties  of  perjury  by  the  Complainant,  class 
representative  or  person  authorized  by  an  organization  to  file  a 
complaint. 
3.0^  Content 

The  complaint  shall  contain:  1)  appropriate  identification 
of  the  Complainant ( s )  and  the  person(s)  alleged  to  have  committed 
unlawful  discriminatory  acts  (hereinafter  referred  to  as  the 
Respondent(s) ;  2)  the  date(s)  on  which  such  unlawful  discriminatory 
acts  occurred;  or,  where  such  acts  are  of  a  continuing  nature,  the 
period  of  time  during  which  acts  occurred;  3)  a  concise  statement  of  the 
alleged  discriminatory  acts;  M  if  appropriate,  a  statement  in- 
dicating that  the  complaint  constitutes  a  class  action  as  provided 
in  Rule  7.0A. 
3.05  Amendments 

a)  A  complaint  or  any  part  thereof  may  be  amended  as  of  right 
to  cure  technical  defects  or  omissions,  including  failure  to  swear  to 
the  complaint,  or  to  clarify  and  amplify  allegations  made  therein. 

An  amendment  alleging  additional  acts  constituting  unlawful  discrim- 
inatory practices  related  to  or  arising  out  of  the  subject  matter  of 
the  original  complaint  may  be  permitted  by  leave  of  the  Commissioner. 
Amendments  shall  relate  back  to  the  original  filing  date. 

b)  Amendments  may  be  made  pursuant  to  Rule  3.05  by  the 
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Investi gating  Commissioner  or  the  Complainant  at  any  time  prior  to  the 
issuance  of  a  Notice  of  Public  Hearing  as  provided  for  in  Rule  15.04, 
The  complaint  may  be  amended  thereafter  by  the  Hearing  Commissioner  or 
the  Complainant  with  leave  of  the  Hearing  Commissioner.   In  each  in- 
stance a  copy  of  the  amended  complaint  shall  be  served  upon  the  parties. 
3.06  Service 

Not  later  than  20  days  after  the  filing  of  a  complaint  the 
Complainant  and  Respondent  shall  be  served  with  a  copy  of  the  complaint 
in  the  manner  provided  in  Rule  5.01. 

TIME 

4.01  Computation 

In  computing  any  period  of  time  prescribed  or  allowed  by  these 
rules  or  by  Order  of  the  Commission,  the  day  of  the  act,  event,  or 
default  after  which  the  designated  period  of  time  begins  to  run  shall 
not  be  included.   The  last  day  of  the  period  so  computed  shall  be 
included,  unless  it  is  a  Saturday,  Sunday,  or  a  legal  holiday,  in 
which  event  the  period  runs  to  the  end  of  the  next  day  which  is  not 
a  Saturday,  a  Sunday,  or  a  legal  holiday.  Vihen  the  period  of  time 
prescribed  or  allowed  is  less  then  seven  (7)  days,  intermediate 
Saturdays,  Sundays,  and  legal  holidays  shall  be  excluded  from  the 
computation.   As  used  in  this  Rule,  "legal  holiday"  includes  those 
days  specified  by  M.G.I. A.  Chapter  4,  Section  7  and  any  other  day 
appointed  as  a  holiday  by  the  President  or  the  Congress  of  the  United 
States,  or  designated  by  the  Laws  of  the  Commonwealth. 

4.02  Enlargement 
Vfr.en  by  these  Rules  or  by  a  notice  given  thereunder  or  by  Order 

or  Rules  of  the  Commission  an  act  is  required  or  allowed  to  be  done  at 
or  within  a  specified  time,  the  Commission  for  cause  shown  may  at  any 
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time  in  its  discretion:  1)  with  or  without  motion  or  notice,  order  the 
period  enlarged  if  request  therefor  is  made  before  the  expiration  of 
the  period  originally  prescribed  or  as  extended  by  a  previous  Order; 
or  (2)  upon  motion  made  after  the  expiration  of  the  specified  period 
permit  the  act  to  be  done  where  the  failure  to  act  was  the  result  of 
excusable  neglect. 

SERVICE 
5.01   Manner  of  Service 

Service  of  Notices  of  Public  Hearing,  and  of  Default  Hearing, 
and  Decisions  of  the  Single  Commissioner  and  of  the  Full  Commission 
pursuant  to  Rule.  15.18,  16.08,  13.07  shall  be  by  certified  mail, 
return  receipt  requested.   Service  of  all  other  papers  and  motions 
shall  be  by  personal  service  or  by  ordinary  first  class  mail; 
provided,  however,  that  subpoenas  shall  be  served  in  the  manner 
provided  in  Rule  10.02. 

All  papers  and  documents  filed  with  the  Commission  after  a 
causal  determination  has  been  issued  shall  be  accompanied  by  affi- 
davits of  service  upon  all  counsel  of  record,  including  counsel 
for  the  Commission. 

PUBLIC  INFORMATION 
6.01   Definition 

The  following  documents  shall  be  available  for  inspection  by 
all  parties  and  the  public  during  normal  business  hours  upon  request. 
Duplication  of  materials  available  for  inspection  shall  be  subject  to 
whatever  charges  the  Commission  may  require  for  copying.  Upon  a 
showing  of  economic  hardship,  the  Commission  may  waive  or  reduce 
normal  fees  for  the  copying  of  documents  within  its  control  or 
possession: 

(a)   complaint 
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(b)  answer 

(c)  predetermination  settlement  subject  to  Rule  13.06 

(d)  consent  order  subject  to  Rule  13.08  (b)(2) 

(e)  causal  determinations  and  final  dispositions  of 
the  Commission 

(f )  certification  to  public  hearing 

(g)  any  pleadings,  briefs,  subpoenas,  motions  and 
responses,  orders  filed  or  issued  after  certification 
of  a  case  to  public  hearing 

(h)  notice  of  public  hearing 

(i)  transcript,  exhibits  and  other  evidence  of  record 
in  connection  with  a  public  hearing 

(j)  decisions  issued  by  the  Commission  after  public 
hearing 

(k)  notice  of  appeal  from  decision  issued  by  the  Commission 

6.02  Information  Not  Public 

The  following  materials  shall  not  constitute  public  information: 

(a)  interrogatories  and  answers  of  Respondent 

(b)  all  file  materials  dealing  with  efforts  at  concilation 

(c)  investigatory  materials  including  but  not  limited 
to  investigatory  memoranda,  memoranda  of  law, 
interview  forms,  affidavits,  notes,  worksheets 

6.03  Specific  Exceptions  to  Rule  6.02 
Notwithstanding  the  provisions  of  Rule  6.02,  material  cited 

therein  shall  be  available  as  provided  below: 

(a)  3efore  a  causal  determination  has  been  made  by 
the  Commission: 

(1 )  to  Complainant  and  to  counsel  retained  by 

Complainant,  interrogatories  and  other  state- 
ments and  documents  obtained  from  Respondent, 
provided  however  that  if  Respondent  requests  in 
writing  that  certain  specified  material  be 
treated  as  confidential,  and  describes  in  detail 
both  the  material  and  the  reasons  necessitating 
confidentiality,  the  Commission  may  in  its 
discretion  grant  said  request  in  whole  or  in 
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part,  subject  to  the  provisions  of  state  law; 

(b)  After  a  causal  determination  has  been  made  by  the 
Commission: 

(1 )  to  counsel  retained  by  the  Commission  or  by 
Complainant  (where  such  counsel  has  been 
designated  an  agent  of  the  Commission)  for 
the  purpose  of  concilation,  enforcement  of  a 
consent  order  or  pre-determination  settlement, 
presentation  of  the  case  at  public  hearing,  all 
materials  cited  in  Rule  6.02.  Designation  of 
outside  counsel  as  agent  of  the  Commission  under 
this  Rule,  Rules  7.05,  17.02,  18.02  shall  be 
made  in   writing  signed  by  the  General  Counsel 
of  the  Commission; 

(2)  to  the  Complainant  or  to  counsel  retained  by  the 
Complainant  for  the  purpose  of  determining 
whether  the  case  shall  be  removed  to  another  forum 
pursuant  to  M.G.L.  chapter  151B,  section  9, 
materials  cited  in  Rule  6.02  (a-b),  interview 
forms  and  memoranda  of  law; 

(3)  to  Respondent,  interveners  or  to  counsel  retained 
by  any  of  them  after  removal  of  the  case  to  state 
court  or  certification  to  public  hearing  by  the 
Commission,  materials  cited  in  Rule  6.02  (a-b) 
and  also  interview  forms; 

(4)  to  local,  state  or  federal  agencies  having 
concurrent  jurisdiction  over  the  case,  all 
materials  cited  in  Rule  6.02. 


PARTIES 
7.01   Intervention 

Any  person  or  organization  not  originally  a  party  in  a 
proceeding  may  intervene  in  the  proceeding  if  in  the  judgment 
of  the  Commissioner  having  responsibility  for  the  case  such  action  will 
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assist  in  the  orderly  disposition  or  presentation  of  the  case  and 
if  such  person  or  organization  asserts  a  claim  or  defense  which  has 
common  questions  of  law  or  fact  with  the  main  proceeding, 

7.02  Substitution  of  Parties 
The  Commissioner  having  responsibility  for  a  case,  upon  his/ 

her  own  motion  or  upon  motion  of  any  party,  may  at  any  time  during 
any  proceeding  or  investigation  make  such  substitution,  joinder,  or 
amendment  of  parties  as  justice  or  convenience  may  require.  All 
parties  shall  be  notified  of  any  amendment  following  Rule  3.05. 

7.03  Consolidation 
The  Commissioner  having  responsibility  for  a  case,  upon  his/her 

own  motion  or  upon  motion  of  a  party,  may  order  proceedings  involving 
a  common  question  of  law  or  fact  to  be  consolidated  for  investigation, 
conciliation  or  hearing  on  any  or  all  of  the  matters  in  issue  in  such 
proceedings . 

7.04  Class  Action 

(a)  The  Commission  may  grant  permission  for  a  case  to  proceed  a; 
a  class  action  before  or  during  investigation  if  the 
following  prerequisites  are  met: 

(1)  the  class  is  so  numerous  that  joinder  of  all  members 
is  impracticable; 

(2)  there  are  questions  of  law  or  fact  common  to  the  class; 

(3)  the  claims  or  defenses  of  the  representative  parties  are 
typical  of  the  claims  or  defenses  of  the  class; 

(4)  the  representative  parties  will  fairly  and  adequately 
protect  the  interests  of  the  class;  and 

(5)  the  public  interest  is  served  by  a  class  proceeding. 
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(Id)  A  complaint  may  proceed  as  a  class  action  after  interrogatory 
answers  are  received  by  the  Commission  from  Respondent  only  upon 
the  written  authorization  of  the  Investigating  Commissioner. 

(c)  A  complaint  may  be  maintained  as  a  class  action  at  a  public 
hearing  if  the  prerequisites  of  subsection  (a)  and  (b)  have  been 
met.  Respondent  may  challenge  the  class  nature  of  the.  complaint 
before  certification  of  the  case  to  public  hearing  through  a  motion 
submitted  to  the  Investigating  Commissioner  for  a  hearing  concern- 
ing the  validity  of  the  class;  at  said  hearing  the  Respondent  shall 
have  the  burden  of  showing,  by  a  preponderance  of  the  evidence, 
that  the  proposed  class  fails  to  satisfy  the  requirements  of  sub- 
section (a). 

(d)  The  Commission  at  any  stage  of  a  proceeding  under  this  rule 

may  require  such  investigation  and  impose  such  terms  as  shall  fairly 
and  adequately  protect  the  interests  of  the  class  on  whose  behalf 
the  complaint  is  brought  or  defended.  It  shall  Order  that  notice  be 
given  to  unnamed  petitioners  in  the  most  effective,  practicable 
manner  of  the  pendency  of  the  complaint,  of  a  proposed  settlement, 
of  entry  of  an  Order,  or  of  any  other  proceedings  in  the  complaint 
including  notice  to  the  absent  persons  that  they  may  appear  and 
present  claims  and  defenses  if  they  so  desire.  Whenever  the 
representative  appears  to  the  Commission  inadequate  to  fairly 
protect  the  interests  of  absent  parties  who  may  be  bound  by  the 
Order,  the  Commission  may  at  any  time  prior  to  entry  of  an  Order 
amend  the  complaint,  eliminating  therefrom  all  reference  to 
representation  of  absent  persons  and  the  Commission  shall  enter 
its  Order  in  such  form  as  to  affect  only  the  parties  to  the  action 
and  those  adequately  represented. 
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7.05  Representation  by  Counsel 

(a)  At  any  stage  in  proceedings  before  the  Commission,  any  party 
may  be  represented  by  counsel  retained  by  such  party. 

(b)  Complainant's  counsel,  upon  motion  in  writing,  in  the  sole 
discretion  of  the  Commission  and  provided  that  the  Commission  has 
determined  that  the  interests  of  Complainant  and  of  the  Commission  are 
without  conflict,  may  be  designated  the  agent  of  the  Commission  for 
purposes  including  but  not  limited  to  conciliation,  presentation  of 
the  case  at  public  hearing,  or  enforcement  of  a  predetermination 
settlement,  consent  order,  or  final  order  of  the  Commission. 

(c)  Where  counsel  to  Complainant  is  not  designated  agent  of  the 
Commission,  said  counsel  may,  upon  motion  in  writing,  request  that  the 
Complainant  be  permitted  to  intervene  and  that  counsel  be  permitted  to 
represent  Complainant- intervenor  in  proceedings  before  the  Commission. 
Should  the  Commission  refuse  to  grant  Complainant  the  status  of 
intervenor  at  public  hearing  following  motion  by  Complainant's  counsel, 
such  denial  of  Complainant's  motion. shall  be  made  in  writing  by  the 
Hearing  Commissioner  and  shall  state  the  reasons  for  denial. 

Designation  of  private  counsel  as  agent  of  the  Commission  or  as 
counsel  to  Complainant-intervenor  shall  be  made  in  writing  by  the 
Chairman  or  by  the  General  Counsel  of  the  Commission. 

INVESTIGATION  3Y  TH5  COMMISSION 
8.01  Investigatory  Procedure 

Within  twenty  (20)  days  of  the  filing  of  a  complaint,  the  Chairman 
of  the  Commission  shall  designate  one  of  the  Commissioners  as  Investigating 
Commissioner.   The  Investigating  Commissioner  shall  make,  with  the 
assistance  of  the  Commission's  staff,  prompt  investigation  of  the  complain-, 
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Whenever  it  shall  be  necessary  to  aid  the  Commission  in  its 
investigation,  the  Commission  may  interview  witnesses,  issue 
subpoenas  requiring  the  attendance  of  persons  or  the  production 
for  examination  of  books,  papers  and  other  tangible  things, 
serve  interrogatories  on  either  party,  and  depose  witnesses  where 
necessary  to  preserve  testimony. 
8.02  Fact-Finding  Conference 

As  part  of  its  investigation,  the  Commission  may  convene  a 
Fact-Finding  Conference  prior  to  its  determination  of  probable 
cause  or  lack  of  probable  cause. 

(a)  Notice  of  a  conference  shall  be  served  upon  the  parties 
at  least  seven  (7)  days  prior  to  the  conference,  and  shall 
designate  the  persons  to  attend  the  conference. 

(b)  The  conference  is  not  an  adjudicatory  proceeding. 
Information  and  statements  given  will  not  be  sworn, 
nor  stenographically  recorded. 

(c)  Counsel  for  either  party  may  attend,  but  will  not  be 
permitted  to  answer  questions  for  any  person  being 
questioned,  nor  to  propound  questions  to  witnesses. 

DISCOVERY  3Y  THE  PARTIES 
9.01  Pre-certification  Discovery 

1.  Except  as  provided  in  section  2  below,  discovery  is  not 
available  to  the  parties  prior  to  certification  of  a  complaint  to 
public  hearing;  provided,  however,  that  upon  a  showing  that  a 
witness  or  evidence  may  become  unavailable  prior  to  certification, 
the  Commission  may  allow  a  party  to  serve  interrogatories,  to 
subpoena  documents,  or  to  depose  a  witness. 
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2.  Motion  for  more  definite  statement.   If  a  complaint  is  so 
vague  or  ambiguous  that  the  Respondent  cannot  reasonably  be  expected 
to  take  an  informed  legal  position  concerning  the  relevance  of  evi- 
dence sought,  the  Respondent  may  move  that  the  Investigating  Commis- 
sioner issue  a  more  definite  statement.  The  motion  shall  point  out 
the  defects  complained  of  and  the  details  desired. 

9.02  Post-certification  Discovery  by  Parties : Production  Before  Hearing 
Date 

After  certification  of  a  complaint  to  public  hearing,  any  party 
may  file  a  motion  with  the  Commission  for  discovery  prior  to  hearing 
date,  including  interrogatories  to  parties,  subpoenas  requiring  the 
production  of  documents,  papers  and  other  tangible  things,  and  depo- 
sitions. Ruling  on  the  motion  for  discovery  shall  be  in  writing  by 
the  Hearing  Commissioner.  If  discovery  is  granted,  the  moving  party 
shall  serve  a  written  demand  for  the  form  of  discovery  granted  by  the 
Commission  upon  the  person  named  in  the  motion  to  the  Commission.  No- 
tice of  at  least  14  days  shall  be  given  to  a  person  from  whom  discov- 
ery is  sought;  notice  shall  also  be  given  to  every  other  party  and  to 
the  Hearing  Commissioner.  A  party  desiring  to  take  the  deposition  of 
any  person  upon  oral  examination  shall  include  in  the  notice  the  time 
and  place  for  taking  the  deposition,  and  the  name  and  address  of  each 
person  to  be  examined.  If  a  subpoena  duces  tecum  is  to  be  served  on  a 
person  to  be  examined,  the  designation  of  the  material  to  be  produced 
as  set  forth  in  the  subpoena,  shall  be  attached  to  the  notice. 

Upon  motion  by  a  party  or  by  a  person  from  whom  discovery  is 
sought,  and  for  good  cause  shown,  the  Commission  may  make  a  protective 
Order  limiting  discovery.   If  the  motion  for  a  protective  Order  is 
denied,  the  Commission  may  order  that  any  party  permit  discovery. 

If  a  party  or  person  from  whom  discovery  is  sought  fails  to 
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comply  with  an  Order  for  discovery  of  the  Commission,  a  party  seeking 
discovery  may  apply  to  the  Commission  to  make  such  Orders  in  regard 
to  the  failure  of  discovery  as  are  just,  and  among  others  the  follow- 
ing: 

(a)  An  Order  that,  the  matters  regarding  which  discovery  was 
granted  by  the  Commission  or  any  other  designated  facts  shall  be  taken 
to  be  established  for  the  purpose  of  the  case  in  accordance  with  the 
claim  of  the  party  seeking  discovery; 

(b)  An  Order  refusing  to  allow  the  non-complying  party  to 
support  or  oppose  disputed  claims  or  defenses,  or  prohibiting  him 
from  introducing  designated  matters  in  evidence; 

In  lieu  of  any  of  the  foregoing  Orders  or  in  addition 
thereto,  the  Commission  may  require  the  party  failing  to  submit  to 
discovery  or  the  attorney  advising  him  or  both  to  pay  the  reasonable 
expenses,  including  attorney  fees,  caused  by  the  failure. 

SUBPOENAS 
10,01  Subnoena  Power 

The  Commissioner  having  responsibility  for  a  case,  or  his/ 
her  authorized  representative,  shall  have  the  power  to  issue  sub- 
poenas requiring  the  attendance  and  testimony  of  witnesses  and  the 
production,  copying,  and  photographing  of  any  evidence,  including, 
but  not  limited  to,  books,  records,  correspondence  or  documents  re- 
lating to  any  matter  under  investigation  or  in  question  before  him/ 
her,  not  subject  to  Rule  9.02.   In  connection  with  a  public  hearing, 
any  party  may  obtain  issuance  of  subpoenas  pursuant  to  M.G.L.A. 
Chapter  30A,  Section  12.   The  subpoena  shall  show  on  its  face  the 
name  and  address  of  the  party  at  whose  request  the  subpoena  was  issued. 
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10.02  Issuance  and  Service  of  Subpoenas 

Subpoenas  shall  be  issued  in  the  name  of  the  Commission,  in 
accordance  with  the  provisions  of  M.G.L.A.,  Chapter  30A,  Section  12, 
by  the  General  Counsel  of  the  Commission  or  any  lawyer  of  the  Commis- 
sion's legal  staff  or  any  other  person  or  persons  who  may  be  designat- 
ed from  time  to  time  by  the  Commission.   Service  may  be  by  constables, 
sheriffs,  clerks,  Justices  of  the  Peace,  and  other  persons  authorized 
by  law  to  serve  subpoenas,  which  shall . include  any  person  who  is  not  a 
party  and  is  not  less  than  18  years  of  age.   Service  shall  be  perfected 
upon  exhibiting  and  reading  the  subpoena  to  the  witness,  or  by  giving 
him  a  copy  thereof  or  by  leaving  a  copy  at  his  place  of  abode. 

When  a  subpoena  is  issued  at  the  request  of  a  party  other  than 
the  Commission,  the  cost  of  the  service,  witness  and  mileage  fees,  shall 
be  borne  by  the  moving  party.  Witness  and  mileage  fees  shall  be  the 
same  as  are  paid  to  witnesses  in  the  district  courts  of  the  Common- 
wealth.  Upon  a  showing  of  economic  hardship  and  in  the  interest  of 
justice,  the  Commission  may  at  its  discretion  waive  fees  and/or  costs 
in  connection  with  the  subpoena. 

10.03  Vacation  or  Modification  of  Subpoenas 

Any  witness  subpoenaed  under  this  Rule  may  upon  written  motion 
request  the  Commission  to  vacate  or  modify  the  subpoena.   Such  motion 
shall  set  forth  the  reasons  therefor.  Upon  receipt  of  such  motion,  the 
Commission  shall  give  prompt  notice  to  the  party,  if  any,  who  initiated 
the  subpoena.   Two  Commissioners,  one  of  whom  may  be  the  Commissioner 
assigned  to  the  case,  shall  review  the  subpoena  to  determine  whether  in 
the  interests  of  fairness  and  .justice  it  would  be  vacated  or  otherwise 
modified.   The  parties  shall  be  advised  of  the  reviewing  Commissioner's 
decision. 
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10. 0^  Enforcement  of  Subpoenas 

Upon  the  failure  of  any  person  to  comply  with  a  subpoena 
issued  pursuant  to  this  Rule,  and  not  subsequently  vacated  or 
modified  by  the  Commission,  the  Commissioner  may  apply  to  the 
Superior  Court  for  an  Order  requiring  compliance  with  the  subpoena. 

INTERROGATORIES 
11 • 01  Interrogatory  Procedure 

A  party  may  be  required  to  answer  interrogatories  in  writing 
under  oath,  whenever  the  Commission  determines  that  such* answers  are 
likely  to  expedite  the  resolution  of  the  complaint.   Interrogatories 
shall  be  answered  within  twenty  (20)  days,  unless  the  Commission  or- 
ders a  longer  time  period  or  grants  an  extension  following  Rule  4.02. 
Each  interrogatory  shall  be  answered  separately  and  fully,  unless  it 
is  objected  to,  in  which  event  the  reasons  for  the  objection  shall  be 
stated  in  lieu  of  an  answer. 
11.02  Investigatory  Interrogatories '.Default  Procedure 

(a)  If  a  Respondent  has  been  served  with  a  verified  complaint 
and  the  Commission  has  issued  interrogatories  pursuant  to 
Rule  11.01  and  notice  of  the  consequences  of  the  failure  to 
answer  interrogatories  has  been  given  to  Respondent,  and 
Respondent  fails  either  to  answer  the  interrogatories  or  to 
object  to  specific  interrogatories  within  the  time  specified 
therein,  the  Investigating  Commissioner  shall: 
(1)  Enter  an  Order  requiring  the  answering  of  said  interrog- 
atories and  extending  for  an  additional  ten  days  the  time 
within  which  answer  to  interrogatories  are  required  and 
serve  this  Order  on  Respondent;  and 
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(2)   Serve  the  following  notice  and  Order:  "NOTICE  is  hereby- 
given  that  a  complaint  has  been  served  upon  you 
charging  you  with  a  violation  of  M.G.L.A.  C.151B. 
Pursuant  to  this  Commission's  authority  under  Rule 
11.01,  the  interrogatories  have  been  served  upon  you. 
Said  interrogatories  have  not  been  answered  and  filed 
within  the  time  as  therein  prescribed.   Should  you 
fail  to  fully  answer  and  file  the  answers  to 
interrogatories  within  ten  (10)  days,  a  default  shall 
be  entered  in  this  case."  Said  default  shall  constitute: 

a.  An  admission  that  the  interrogatories,  if  answered. 
would  have  established  facts  in  accordance  with  the 
claim  of  the  Complainant. 

b.  A  waiver  of  your  right  to  have  this  Commission  conduct 
further  investigation,  find  whether  or  not  there  is 
probable  cause,  make  conciliation  efforts  or  hold  a 
public  hearing  as  provided  in  M.G.L.A.  c.1513, 
section  5« 

c.  A  wiaver  of  vour  right  to  present  any  and  all  defenses 
Therefore  it  is  on  this day  of 


ORSERSD 

1.  Respondent (s)  shall  fully  answer  and  file  answers 
to  interrogatories  previously  served. 

2.  Respondent f s )  shall  file  said  answers  on  or  within 
the  tenth  day  following  the  date  of  this  Order. 

(b)   In  the  event  the  Respondent  ob.jects  in  writing  to  specific  i 
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interrogatories  setting  forth  the  reasons  therefor,  within  the 
time  set  to  answer  interrogatories,  the  Investigating  Commis- 
sioner shall  rule  upon  the  objections.   If  said  objections  are 
overruled,  the  Investigating  Commissioner  shall  enter  and  serve 
upon  the  Respondent  an  Order  requiring  the  answering  of  said 
interrogatories  and  extending  for  an  additional  ten  days  the 
time  within  which  answers  are  required.   In  the  event  that  the 
Respondent  fails  to  answer  such  interrogatories  within  the  ex- 
tended time  period,  the  Investigating  Commissioner  shall  take 
steps  as  provided  in  subsection  (a)  (2)  of  this  Rule. 

(c)  If  after  the  expiration  date  of  the  Investigating  Commis- 
sioner's Order  extending  time  to  answer  interrogatories,  the 
Respondent  has  failed  to  fully  answer  and  file  the  interrog- 
atory with  the  Commission,  the  Commission  may  impose  upon  the 
Respondent  appropriate  sanctions  following  Rule  37(b)  of  the 
Massachusetts  Rules  of  Civil  Procedure  including  but  not  lim- 
ited to  the  sanction  that: 

(1)  Said  failure  shall  result  in  the  matters  regarding  which 
questions  were  asked  being  taken  as  established  for  the 
purposes  of  the  case  in  accordance  with  the  claims  of  the 
C ompl a inant ;  and 

(2)  The  Investigating  Commissioner  shall  Order  the  entry  of  a 
default  on  the  docket  of  the  Commission. 

(d)  Any  Order  for  the  entry  of  default  must  be  supported  by  an 
affidavit  of  a  field  representative  or  other  Commission  employee 
authorized  by  the  Investigating  Commissioner.   The  affidavit 
shall  recite: 

(1)  the  date  of  service  of  the  verified  complaint  and  interrogatories 
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on  respondent  and  the  date  of  service  of  any  Order  requiring 
answers  to  interrogatories  and  extending  the  time  in  which  to 
answer  them; 

(2)  the  date  of  mailing  of  the  verified  complaint  and 
interrogatories  by  first  class  mail; 

(3)  that  the  Respondent  has  failed  to  reply  to  the  interrogatories 
within  the  time  required  by  the  Commission's  Order  as  it  may  have 
been  extended,  or  Respondent  has  objected  in  writing  to 
interrogatories  and  following  overruling  thereafter  by  the 
Commissioner  has  failed  to  answer  within  the  time  required  by 

the  Commission's  Order; 

(k)   that  Respondent  has  been  given  notice  of  the  consequences  of 

failure  to  respond  to  interrogatories; 

(5)  that  the  Complainant  had  filed  his/her  allegation  of 

discriminatory  acts  within  the  time  prescribed  by  law. 

(e)  After  the  entry  of  default,  the  Investigating  Commissioner  shall 
certify  the  case  to  Public  Hearing  for  the  purpose  of  hearing  the  Com- 
plainant's proofs  of  the  allegation  of  discrimination. 

(f)  At  any  time  after  entry  of  default  and  before  the  Public  Hearing 
After  Default,  the  Respondent  may  petition  the  Investigating 
Commissioner  who  may  vacate  the  entry  of  default  and  reopen  the  case 
for  good  cause  shown.   The  Respondent's  assertion  of  good  cause  shall 
be  in  affidavit  form  and  shall  include  the  full  and  complete  answers 
to  all  interrogatories. 

(g)  A  notice  of  entry  of  default  and  supporting  affidavit  and  a  notice 
of  the  time,  da~e  and  place  of  the  Public  Hearing  After  Default  shall 
be  served  on  Respondent  at  least  fourteen  (1^-)  days  prior  to  the  date 
scheduled  for  Public  Hearing  After  Default.   If  the  Investigating  Com- 
missioner vacates  the  entry  of  default  at  any  time  prior  to  the  date  of 
the  Public  Hearing  After  Default,  then  said  hearing  shall  be  cancelled  b; 
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the  Investigating  Commissioner  and  the  complaint  shall  instead 

proceed  to  an  investigation,  finding  as  to  probable  cause, 

conciliation  or  public  hearing  as  provided  by  M.G.L.  Chapter  1513, 

Section  5. 

(h)  At  a  Public  Hearing  After  Default,  the  Hearing  Commissioner 

shall  receive  the  Order  of  entry  of  default,  the  supporting 

affidavit  and  any  other  evidence  proffered  by  the  Complainant  and 

admitted  by  Respondent  to  constitute  an  act  of  discrimination,  and 

if  so  offered,  the  amount  of  damages  or  other  proposed  relief.  No 

evidence  proffered  by  the  Respondent  shall  be  admitted  at  a  Public 

Hearing  After  Default. 

(i)  If  discrimination  is  found  by  the  Hearing  Commissioner,  his/her 

Decision  and  Order  shall  require  the  Respondent  to  take  any 

affirmative  action  which  in  the  judgment  of  the  Commissioner  is 

necessary  to  both  eliminate  any  discrimination  and  make  the 

Complainant  whole. 

(j)  The  Decision  and  Order  issued  pursuant  to  Rule  11.02 (i)  shall 

be  the  only  Order  subject  to  review  by  the  Full  Commission  provided 

for  by  this  Rule;  all  other  Orders  provided  by  this  Rule  shall  be 

interlocutory  in  nature. 

DEPOSITIONS 

12.01  Deposition  Procedure 

Depositions  shall  not  be  available  except  by  leave  of  the 
Commission,  upon  the  filing  of  a  motion  showing  good  cause. 

A  party  seeking  to  take  the  deposition  of  a  prospective 
witness  or  other  party  shall  file  a  written  motion  with  the 
Commission's  General  Counsel  at  least  fifteen  days  prior  to  the 
date  of  the  proposed  deposition.   The  motion  shall  set  forth  the 
identity  of  the  person  whose  deposition  is  proposed,  her/his  address, 
the  time  and  place  where  the  deposition  is  to  be  taken  and  a  detailed 
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statement  of  the  necessity  for  a  deposition. 

A  copy  of  the  motion  shall  be  served  upon  all  parties  and 
their  counsel.  Any  party  objecting  to  the  motion  may  file  such 
objection  with  the  Commission's  General  Counsel. 

The  Commissioner  having  responsibility  for  the  case  shall, 
within  ten  days  after  receipt  of  the  motion,  issue  an  Order  granting 
or  denying  the  motion,  and  shall  so  notify  the  parties. 

The  party  requesting  a  deposition  shall  make  all  -necessary 
arrangements  for  the  taking  of  depositions,  including  the  costs  thereof. 

12.02  Objections 

All  objections  made  ax  the  time  of  the  deposition  shall  be  noted 
by  the  person  taking  the  depositions.   Evidence  objected  to  shall  be 
taken  subject  to  the  objection. 

12.03  Certification  and  Filing  of  De-position 

The  deposition  shall  be  taken  under  oath,  reduced  to  writing, 
signed  by  the  person  deposed,  certified  as  accurate  by  the  person 
before  whom  the  deposition  is  taken,  and  forwarded  by  him/her  to  the 
Commission's  General  Counsel,  provided,  however,  that  the  deposition 
may  be  forwarded  without  the  deponent's  signature  if  waived  by  him/her 
or  if  he/she  is  unable  or  refuses  to  sign  the  deposition.   Upon  receipt, 
the  General  Counsel  shall  so  notify  all  parties  of  their  authorized 
representative . 
12.0^  Use  of  the  Deposition 

Subject  to  valid  objections  to  admissibility,  depositions  or 
any  part  thereof  may  be  used  for  any  purpose  with  respect  to  witnesses 
who  are  unavailable  at  the  hearing  or  to  contradict  or  impeach  the 
credibility  of  witnesses  who  are  available  to  testify  at  the  hearing. 
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DISP0SITI0NS 

13.01 

Substantial  Weisht  and  Delay  of  Process 

forum,  having  jurisdiction  over  the  parties  and  subject  matter  contain- 
ed in  a  complaint  filed  with  the  Commission,  is  conducting  a  prompt 
and  thorough  investigation  of  such  complaint  in  a  manner  consistent 
with  the  requirements  and  standards  of  the  Commission,  the  Commission 
may  defer  its  investigation  of  the  complaint  until  such  other  forum 
has  completed  its  investigation  and/or  resolution  of  the  complaint. 
If  it  appears  from  a  review  of  the  forum's  investigative  report (s)  and/ 
or  resolution  of  the  complaint  that  the  Commission's  requirements  and 
standards  have  been  met,  the  Commission  may  accord  such  findings  sub- 
stantial weight  and  may  deem  the  complaint  closed.  Notwithstanding 
the  foregoing  provision,  the  parties'  rights  to  appeal  any  determi- 
nation by  the  Commission  as  provided  for  under  these  Rules  shall  not 
be  affected. 

The  Commission  shall  notify  the  parties  in  writing  of  any 
decision  to  defer  investigation  of  a  complaint  until  after  investi- 
gation and/or  resolution  of  such  complaint  by  another  forum. 
13.02  Removal  of  a  Complaint  to  State  Court 

At  the  filing  of  a  complaint,  the  Complainant  shall  be  noti- 
fied of  his/her  right  to  remove  the  complaint  to  State  Court. 

(a)  Within  ninety  (90)  days  of  filing  a  complaint  with  the 
Commission,  a  Complainant  may  make  a  written  request  to  the  Investi- 
gating Commissioner  for  permission  to  bring  an  action  on  the  same 
matter  in  State  Court.  The  Investigating  Commissioner  shall  provide 
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to  the  Complainant  within  five  (5)  days  of  receipt  of  the  request 
written  notification  of  his/her  decision. 

(b)  After  a  complaint  has  been  pending  before  the  Commission 
for  ninety  (90)  days,  any  Complainant  may  file  an  action  in  State 
Court  pursuant  to  M.G.L.A.,  Chapter  151B,  Section  9.   The  Complain- 
ant shall  promptly  notify  the  Commissioner  assigned  to  the  case 

of  the  filing  of  the  action. 

(c)  Upon  granting  permission  to  a  Complainant  to  bring  an 

action  in  State  Court,  pursuant  to  Section  (a),  or  uoon  receiving 

* 

notice  that  an  action  has  been  filed,  pursuant  to  Section  (b),.the 
Commission  shall  dismiss  the  complaint  concerning  the  same  matter 
without  prejudice,  and  the  Complainant  shall  be  barred  from  subse- 
quently bringing  a  complaint  on  the  same  matter  before  the  Commission. 
Within  ten  (10)  days  after  dismissal  of  the  complaint,  the  Commission 
shall  provide  a  written  notice  of  the  dismissal  to  all  parties. 

(d)  For  purposes  of  this  Rule,  a  complaint  shall  be  deemed 
pending  until  all  rights  to  administrative  appeal  have  been  exhaust- 
ed or  expired.   Chapter  1513,  Section  9,  makes  available  to  the  Com- 
plainant trial  in  State  Court  as  an  alternative  to  Public  Hearing 
before  the  Commission.   Accordingly,  the  Hearing  Commissioner  shall 
require  the  Complainant  or  his/her  counsel  to  waive  the  right  to  re- 
moval of  the  complaint  to  State  Court  at  the  commencement  of  the 
hearing. 

13.03  Withdrawal 

The  Complainant  may  at  any  time  request  withdrawal  of  his/her 
complaint.   Such  request  shall  be  in  writing  and  shall  set  forth  the 
reasons  therefor.   The  Commissioner  assigned  to  the  case  may  grant  or 
deny  such  request  as  the  interests  of  justice  require.   If  the  Com- 
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plainant's  request  is  granted  the  parties  shall  be  notified  in  writing. 
Notwithstanding,  withdrawal  of  a  complaint  shall  not  affect  the  Co- 
mission'  s  right  to  initiate  a  complaint  based  upon  the  same  facts; 
such  Commission- initiated  complaint  shall  relate  back  to  the  date  of 
filing  of  the  individual  complaint. 
13.0^  Lack  of  Jurisdiction 

"Whenever  it  appears  upon  investigation  of  a  complaint  that  the 
Commission  lacks  jurisdiction  over  the  parties  or  subject  matter  of 
the  complaint,  the  Commissioner  having  responsibility  for  the  case 
shall  dismiss  the  complaint  and  shall  so  notify  the  parties  in  writ- 
ing, including  the  reasons  therefor.   The  complainant  shall  have  the 
same  right  of  appeal  from  dismissal  of  a  case  for  lack  of  jurisdiction 
as  provided  for  in  Rule  13.07(a). 
13.05  Administrative  Closure 

(a)  If  the  public  interest  so  requires,  two  Commissioners,  one 
of  whom  shall  be  the  Commissioner  assigned  to  the  case,  may  administra- 
tively close  the  case  for  reasons  including  but  not  limited  to  the 
following: 

1.  bankruptcy  of  the  Respondent,  the  death  of  a  party,  or 
inability  to  locate  a  party. 

2.  unreasonable  refusal  by  Complainant  to  cooperate  with  pro- 
cessing of  the  case  or  accept  a  proposed  conciliation  agreement. 

In  any  case  closed  administratively,  the  reasons  therefor  shall 
be  clearly  noted;  provided,  however,  that  an  administrative  clo- 
sure pursuant  to  subsection  (a)  shall  not  constitute  a  final  dis- 
position of  the  case  for  purposes  of  exercising  rights  provided 
under  M.G.L.A.,  Chapter  151B,  Section  9. 
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(b)   Upon  removal  of  a  complaint  to  State  Court  pursuant 
to  Rule  3.02  as  provided  in  M.G.L.A.,  Chapter  1513,  Section  9,  the 
Commissioner  assigned  to  the  case  shall  administratively  close  such 
case  and  the  Complainant  shall  be  barred  from  subsequently  bringing 
a  complaint  upon  the  same  matter  before  the  Commission. 

13.06  Pre-Determination  Settlement 

The  parties  may  at  any  time  prior  to  issuance  of  a  finding 
agree  to  resolve  a  complaint  through  voluntary  settlement  with  the 
approval  of  the  Investigating  Commissioner.  The  parties  shall  submit 
to  the  Investigating  Commissioner  the  terms  of  such  settlement  in 
writing.   Said  terms  may  be  unavailable  to  the  public  at  the 
discretion  of  the  Commission.   If  it  appears  from  the  facts  of  the 
complaint  and  the  terms  of  settlement  that  the  public  interest  has 
been  served,  the  Investigating  Commissioner  shall  dismiss  the  complaint 
without  a  finding,  and  shall  so  notify  the  parties  in  writing.   Such 
Predetermination  Settlement  shall  have  the  effect  of  an  Order  of  the 
Commission  for  the  purpose  of  enforcement  pursuant  to  M.G.L.  Chapter 
1513,  Section  6  in  accordance  with  Rule  13.08(b)(3). 

13.07  Lack  of  Probable  Cause 

If,  after  appropriate  investigation,  the  Investigating  Commissions 
determines  that  there  is  insufficient  evidence  to  support  a  finding  of 
Probable  Cause  to  credit  the  allegations  of  the  complaint,  he/she  shall 
dismiss  the  complaint  and  shall  set  forth  in  writing  Findings  of  Fact  inl 
support  of  his  determination.   Within  ten  (10)  days  of  such  determination 
he/she  shall  cause  to  be  issued  and  served  upon  the  parties  written 
notice  of  his  determination,  notification  of  rights  of  appeal  and, 
except  where  determined  to  be  contrary  to  the  public  interest,  a  copy  of 
the  Findings  of  Fact  supporting  the  determination.   Notwithstanding, 
the  Complainant  shall  have  the  right  to  review  the  Lack  of  Probable 
Cause  Finding  for  the  purpose  of  aTrceal. 
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(a)   Anneal 

The  Complainant  may  appeal  a  determination  of  Lack  of  Probable 
Cause  by  filing  with  the  Office  of  the  General  Counsel  of  the 
Commission  a  written  request  for  a  preliminary  hearing  within 
ten  (10)  days  after  he/she  has  received  notice  of  the  determi- 
nation. The  General  Counsel  of  the  Commission  shall,  within 
15  days  of  receipt  of  the  request,  notify  all  other  parties  of 
the  appeal  and  shall  schedule  a  hearing  to  be  held  no  later  than 
30  days  after  receipt  of  the  request.   The  Investigating  Commis- 
sioner who  made  the  initial  determination  shall  preside  at  the 
hearing  and  shall  permit  the  Complainant,  or  his/her  attorney 
to  present  orally  or  in  writing  reasons  why  the  Lack  of  Prob- 
able Cause  determination  is  in  error  and  to  present  such  evi- 
dence in  support  of  their  argument 'as  he/she  deems  appropriate. 
Except  as  permitted  by  the  Commission,  the  Respondent  shall  not 
have  the  opportunity  to  present  oral  argument  or  testimony  but 
may  present  a  written  statement.   The  hearing  shall  be  open  to 
the  public,  but  shall  not  be  subject  to  the  requirements  of 
M.G.L.A.,  Chapter  30A. 

Within  ten  (10)  days  after  such  hearing,  the  Commissioner  shall 
either  affirm  his  decision  or  revoke  his/her  decision  and  reopen 
the  investigation.  He/she  shall  notify  the  parties  of  his  deci- 
sion in  writing  and  except  where  he/she  affirms  his  prior  deter- 
mination shall  state  the  reasons  for  his/her  decision. 
13.08  Probable  Cause 

If,  after  appropriate  investigation,  the  Investigating 
Commissioner  determines  that  there  is  sufficient  evidence  to  support  a 
finding  of  Probable  Cause  to  credit  the  allegations  of  the  complaint, 
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he/she  shall  make  written  Findings  of  Fact  in  support  of  his/her 
determination  and  shall  cause  to  be  issued  and  served  upon  the  parties 
written  notice  of  his/her  determination  and  a  copy  of  the  Findings  of 
Fact.   Where  the  complaint  contains  allegations  of  more  than  one  un- 
lawful practice,  he/she  shall  make  a  determination  of  Probable  Cause 
or  Lack  of  Probable  Cause  with  respect  to  each  allegation. 
(a)   Reversal  of  Probable  Cause  Finding 

Upon  a  request  in  writing  by  a  party  for  reconsideration  of  a 
finding  of  Probable  Cause,  such  request  supported  by  a  showing 
through  affidavits  or  Memoranda  of  Law  that  the  finding  is 
based  upon  an  error  of  lav/  or  contains  substantial  and  material 
errors  of  fact  which,  if  known  prior  to  the  issuance  of  the 
finding,  would  have  resulted  in  a  finding  of  Lack  of  Probable 
Cause,  the  Investigating  Commissioner  may:  1)  reverse  the 
Probable  Cause  Finding  and  serve  upon  the  parties  a  finding  of 
Lack  cf  Probable  Cause  if  the.  request  is  based  en  error  of  law, 
or:  2)  reopen  the  case  for  further  investigation  if  the  request 
is  based  on  errors  of  fact. 

The  Commission  may  itself  reconsider  a  Probable  Cause  Finding  upon 
the  recommendation  of  the  General  Counsel.   If  the  Investigating 
Commissioner  concludes  that  the  Commission's  investigatory  file  does 
not  indicate  the  existence  of  evidence  sufficient  to  meet  complainant's 
burden  of  proof  under  applicable  court  decisions,  the  Investigating 
Commissioner  shall,  after  notice  to  the  parties,  set  a  date  for  a 
conference  to  consider  reversal  of   the  Finding.   At  said  conference 
the  Commission  will  accept  affidavits  or  other  indications  of  new 
evidence  from  the  parties,  as  well  as  memoranda  cf  law.   An  rder 
reversing  or  confirming  probable  cause,  signed  by   the  Investigating 
Commissioner,  shall  result  from  the  conference. 
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(b)   CONCILIATION 

(1)  Upon  a  finding  of  Probable  Cause,  the  Investigating  Commis- 
sioner, or  his/her  designee,  shall  endeavor  to  eliminate  the 
unlawful  practice  complained  of  through  conference,  conciliation 
and  persuasion. 

(2)  A  Consent  Order  or  Conciliation  Agreement  entered  into  be- 
tween the  parties  and  the  Commission  may  include  any  or  all  of 
the  remedies  available  under  Rule  14.01.   Such  Consent  Order  or 
Conciliation  Agreement  shall  be  in  writing  setting  forth  the 
terms  of  the  agreement,  shall  be  signed  by  the  parties  or  their 
representatives  and  the  appropriate  Commissioner.  A  copy  of  the 
agreement  shall  be  served  on  all  parties  and  counsel  of  record. 
Upon  the  request  of  the  parties,  the  Commission  may  determine 
that  a  Consent  Order  is  partially  or  wholly  confidential  in 
nature  and  therefore  unavailable  for  public  inspection. 

(3)  A  Consent  Order  shall  constitute  a  Final  Order  of  the 
Commission  for  the  purpose  of  judicial  enforcement  pursuant  to 
M.G.L.,  chapter  151B  and  Rule  18.02. 
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REMEDIES 


14.01  Scooe 


The  Commission  shall  issue  such  Orders  and  fashion  such  relief, 
pursuant  to  Rule  13.06,  Rule  13.08(b),  or  Rule  15.20,  as  will  effect- 
uate the  purposes  of  the  statutes  enforced  by  the  Commission. 

In  any  case  brought  as  a  class  action,  the  Commission  may  when 
appropriate,  order  that  all  remedies  shall  apply  to  member(s)  of  the 
class. 

PUBLIC  HEARING 

15.01  Certification  to  Public  Hearing 

Subject  to  the  provisions  of  Rule  13.08,  the  Investigating 
Commissioner,  upon  his/her  own  motion  if  the  circustances  so  warrant 
or  upon  -notification  by  either  party  that  reasonable  conciliation  . 
efforts  have  been  unsuccessful,  shall  issue  a  certificate  instruct- 
ing the  General  Counsel  to  schedule  the  case  for  Public  Hearing. 
The  certificate  shall  reflect  the  date  of  certification,  the  com- 
plaint number,  the  parties  and  their  respective  counsel  of  record. 

15.02  Answer 

(a)  Time,  Manner  and  Place  of  Filing 

Respondent  shall,  within  15  days  after  certification  of  a 

case  to  Public  Hearing,  file  a  verified  written  answer  with  the 
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Commission  and  shall  serve  a  copy  of  the  answer  upon  the  Complain- 
ant(s) . 

(b)  Content 

The  answer  shall  contain  appropriate  identification  of  the 
Complainant(s)  and  Respondent(s) ,  including  but  not  limited 
to  their  names,  addresses  and  representatives.  The  Respondent 
shall  state  in  the  answer  in  short  and  plain  terms  his/her 
defenses  to  such  claim  asserted  and  shall  admit  or  deny  the 
averments  upon  which  the  Complainant  relies.   If  he  is  without 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  an  averment,  he  shall  so  state  and  this  has  the  effect 
of  a  denial.  The  Respondent  shall  set  forth  affirmatively  a 
bona  fide  occupational  qualification,  business  necessity,  statute 
of  limitations,  re  judicata,  and  any  other  matter  constituting 
an  avoidance  or  affirmative  defense. 

(c)  Amendment 

When  a  complaint  is  amended  after  an  answer  has  been  filed,  the 
Respondent  may  amend  his/her  answer  within  ten  (10)  days  after 
notice  of  an  amendment,  or  upon  the  initial  day  of  the  Public 
Hearing  whichever  period  may  be  shorter.   In  addition  to  the 
foregoing,  the  Respondent  may  amend  the  answer  once  as  a  matter 
of  course  at  any  time  prior  to  fifteen  (15)  days  before  the  ini- 
tial day  of  Public  Hearing. 

15.03  Pre-Hearing  Conference 

The  Hearing  Commissioner,  prior  to  commencement  of  a  Public 

Hearing,  may  conduct  a  Pre-Hearing  Conference  with  the;  parties  or 

their  representatives  and  may  issue  a  Pre-Hearing  Order  or  Orders 

concerning  any  of  the  following  matters: 
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(a)  stipulations 

(b)  discovery 

(c)  definition  of  classes 

(d)  motions 

(e)  list  of  witnesses 

(f)  identification  of  facts  and  issues  in  dispute 

(g)  submission  of  legal  memoranda  in  support  of  a  party's 
position 

(h)  any  other  matter  which,  in  the  judgment  of  the  Hearing 
Commissioner,  is  likely  to  expedite  the  preparation  and  presen-  ~. 
tation,  of  the  case. 

15.04  Notice  of  Public  Hearing 

Notice  shall  be  sent  by  certified  mail  to  inform  the  parties 
and  counsel  of  record  of  the  date,  time,  and  place  of  the  Public  Hearing. 

15.05  Hearing  Commissioner 

The  Public  Hearing  shall  be  conducted  by  a  Commissioner,  other 
than  the  Investigating  Commissioner,  designated  by  the  Chairman,  or  by 
a  Hearing  Officer  of  the  Division  of  Hearing  Officers,  established 
pursuant  to  M.G.L.,  Chapter  7,  Section  4(h).  The  proceedings  shall  be 
governed  by  M.G.L.,  Chapter  30A,  Chapter  151B,  and  the  Commission's 
Rules  of  Procedure. 

15.06  Substitution  of  Hearing  Commissioner 

In  the  event  of  the  unavailability  of  the  Hearing  Commissioner 
to  issue  a  written  decision  pursuant  to  Rule  15.18,  the  Chairman  shall 
assign  another  Commissioner  to  hear  any  remaining  evidence  and  to  re-  . 
view  the  record.   If  a  Commissioner  is  assigned  to  issue  a  written 
decision  after  the  termination  of  the  hearing,  that  Commissioner  shall 
review  the  hearing  transcript.   Prior  to  the  issuance  of  a  final  deci- 
sion such  Commissioner  shall  cause  to  be  served  upon  the  parties  pro- 
posed Findings  of  Fact,  Conclusions  of  Law  and  Order,  and  shall  afford 
the  parties  a  reasonable  opportunity  to  file  objections  thereto. 
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15.07  Conduct 

All  parties,  witnesses,  counsel  and  others  present  at  a  hearing 
shall  conduct  themselves  in  a  manner  consistent  with  the  standards 
of  decorum  commonly  observed  in  the  courts  of  the  Commonwealth.  Where 
such  standards  are  not  observed,  the  Commission  may  take  such  action 
as  it  deems  appropriate. 

15.08  Continuance 

Any  party  requesting  a  continuance  shall  make  such  request  in 
writing  to  the  Hearing  Commissioner,  and  shall  provide  the  other 
party(s)  with  a  copy  of  the  request.   The  Hearing  Commissioner  may 
grant  or  deny  the  request  as  the  interests  of  justice  require.   In 
any  instance  in  which  a  party's  failure  to  timely  request  a  contin- 
uance results  in  stenographer's  fees  to  the  Commission,  the  party 
responsible  shall  incur  such  cost. 

15.09  Settlement  After  Commencement  of  Public  Hearing 

If  after  the  commencement  of  a  Public  Hearing  the  matter  in 
dispute  before  the  Commission  is  settled  between  the  parties  and  the 
settlement  is  acceptable  to  the  Commission,  the  Hearing  Commissioner 
in  his 'or  her  discretion  may  assess  costs  including  but  not  limited 
to  sheriff's  fees  and  stenographic  services  to  any  or  all  parties. 

15.10  Ex  Parte  Communications 

In  any  proceeding  defined  by  M.G.L.A.,  Chapter  30A  as  an  adjudi- 
catory proceeding  or  in  any  appeal  therefrom,  neither  a  party  nor  his/ 
her  authorized  representative  nor  any  Commission  staff  member  who  have 
participated  in  the  processing  of  the  case  shall  communicate  ex  parte 
for  information  with  respect  to  the  status  of  the  adjudicatory  pro- 
ceeding. 
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15.11  Public  Hearing  Default  Rules 

(a)  Entry  of  Default- 

Whenever  any  party  properly  served  with  a  notice  of  Public 
Hearing  fails  to  obtain  a  continuance  and  fails  to  appear  by 
him/herself  default.  Any  time  after  entry  of  default  and 
before  the  Default  Hearing  as  provided  in  Rule  15.11(b),  the 
party  in  default  may  petition  the  Hearing  Commissioner  who  may 
vacate  the  entry  of  default  and  reopen  the  case  for  good  cause 
shown.   The  assertion  of  good  cause  of  the  party  in  default 
shall  be  in  affidavit  form.   In  any  instance   in  which  a  case 
is  reopened  after  entry  of  default,  the  party  in  default  shall 
bear  the  cost  of  stenographer's  fees  incurred  by  the  Commis- 
sion on  the  date  of  entry  of  default. 

(b)  Default  Hearing 

A  notice  of  entry  of  default  and  a  notice  of  the  time,  date, 
and  place  of  the  Default  Hearing  shall  be -served  on  the  party 
in  default  at  least  ten  (10)  days  prior  to  the  date  scheduled 
for  Default  Hearing.   If  the  Hearing  Commissioner  vacates  the 
entry  of  default  at  any  time  prior  to  the  date  of  the  Default 
Hearing,  then  said  Default  Hearing  shall  be  cancelled  by  the 
Hearing  Commissioner,  and  the  complaint  shall  instead  proceed 
to  Public  Hearing  as  provided  by  these  Rules.   At  a  Default 
Hearing  the  Hearing  Commissioner  shall  receive  the  Order  of 
Entry  of  Default,  and  any  other  evidence  proffered  by  the 
party  not  in  default.   If  the  party  in  default  is  the  Respon- 
dent, the  Hearing  Commissioner  shall  determine  if  the  facts 
established  by  the  Complainant  constitute  an  act  of  unlawful 
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discrimination,  and  if  so,  the  amount  of  damages  or  other  rec- 
ommended relief.   If  the  party  in  default  is  the  Complainant, 
the  Hearing  Commissioner  shall  dismiss  the  complaint  with  prej- 
udice. No  evidence  proffered  by  the  party  in  default  shall  be 
admitted  at  Default  Hearing. 
(c)  Order  Upon  Default 

After  the  Default  Hearing,  the  Hearing  Commissioner  shall  enter  a 
Final  Decision  and  Order  pursuant  to  M.G.L.,  Chapter  151B,  Sec- 
tion 5.   If  unlawful  discrimination  is  found  by  the  Hearing  Com- 
missioner, his/her  Final  Order  shall  require  the  Respondent  to 
take  any  affirmative  action  which  in  the  judgment  of  the  Hear- 
ing Commissioner  is  necessary  to  both  eliminate  any  discrimina- 
tion and  make  the  Complainant  whole.   This  Order  shall  be  the 
only  Final  Order  provided  for  by  this  Rule;   all  other  Orders 
provided  by  this  Rule  shall  be  interlocutory  in  nature. 
15.12  Transcript  and  Record 

Testimony  offered  at  a  Public  Hearing  shall  be  either  tran- 
scribed by  a  stenographer  retained  by  the  Commission  or  recorded  by 
electronic  recording  equipment  (tape  recorder).  A  party  may  arrange  to 
have  a  stenographer  present  at  any  hearing  at  which  the  Commission  em- 
ploys electronic  equipment;  provided,  however,  that  if  an  unofficial 
transcript  is  prepared  by  a  stenographer  employed  by  a  party,  that 
party  must  furnish  the  Commission  with  a  copy  of  the  transcript  with- 
in twenty  (20)days  of  the  receipt  of  said  transcript  from  the  steno- 
grapher.  In  the  case  of  a  tape  recorded  hearing,  a  party  desiring  a 
copy  of  the  tape  shall   request  in  writing,  and  a  copy  shall  be  - 
made  at  the  expense  of  the  requesting  party. 

Any  objection  to  the  accuracy  of  a  steno graphically  transcribed 
hearing  are  waived  if  not  made  within  twenty  (20) days  after  the  parties 
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receive  notice  from  the  Commission  of  the  availability  of  the  tran- 
script at  the  3oston  office  of  the  Commission. 

In  addition  to  the  tapes  or  written  transcript  of  the  Public 
Hearing,  the  record  shall  consist  of  the  complaint,  answer,  stipula- 
tions, exhibits  in  evidence  and  any  motions  and  the  disposition 
thereof,  which  motions  have  been  filed  after  certified  to  Public 
Hearing. 

15.13  Stipulations 

Written  stipulations  may  be  introduced  in  evidence,  if  signed 
by  the  persons  sought  to  be  bound  thereby,  or  by  their  authorized  rep- 
resentatives.  Oral  stipulations  may  be  made  on  the  record  during  the 
course  of  a  Public  Hearing. 

15.14  Evidence 

The  Commission  shall  not  be  bound  by  the  rules  of  evidence  observed 
by  courts  except  for  the  rules  of  privilege  (See  M.G.L.,  c.  30A,  s.ll(2)). 
So  far  as  practicable,  however  the  Commission  shall  follow  the  rules  of 
evidence  "Chen  prevailing  in  the  courts  of  the  Commonwealth, 

The  Commission  adopts  Rule  303(8)  of  the  Federal  Rules  of  Evi- 
dence which  permits  the  admission,  as  an  exception  to  the  Hearsay  Rule, 
of  records,  reports,  statements  or  date  compilations  of  public  agencies 
setting  forth  factual  findings  resulting  from  an  investigation  made 
pursuant  to  authority  granted  by  law,  unless  the  sources  of  informa- 
tion indicate  lack  of  trustworthiness. 

15.15  Administrative  Notice 

The  Commission  may  take  administrative  notice  of  matters  as 
might  be  judicially  noticed  by  the  courts  of  the  United  States  or  of 
the  Commonwealth,  and  of  technical  or  general  facts  within  its  spe- 
cialized areas  of  knowledge. 
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15.16  Oral  Argument 

The  Hearing  Commissioner  may,  in  his/her  discretion,  allow  a 
reasonable  time  to  the  parties  for  oral  argument. 

15.17  Briefs  and/ or  Proposed  Findings  of  Fact 

Briefs  and/or  proposed  Findings  of  Fact  may  be  filed  by  parties 
or  by  any  interested  person  before  or  during  the  course  of  a  hearing,  or 
within  such  time  thereafter  as  the  Hearing  Commissioner  may  designate. 

15.18  Other  Submissions 

The  Commission  may  allow  the  parties,  after  a  showing  of  good 
cause,  to  file  evidentiary  documents  or  exhibits  within  a  reasonable 
time  subsequent  to  the  completion  of  the  hearing.   If  a  request  for  such 
subsequent  filing  is  granted  ,  on  or  before  the  date  set  for  filing, 
the  requesting  party  shall  send  copies  of  all  documents  or  exhibits  which 
are  the  subject  of  the  request  to  all  other  parties.   If  such  requirement 
for  copies  is  impracticable,  the  Commission  may  in  the  alternative  allow 
reasonable  inspection  of  the  original  by  all  parties.   The  Commission 
may  also  require  on  its  own  motion  that  the  parties  file  evidentiary 
documents  or  exhibits  subsequent  to  the  completion  of  the  hearing. 

15.19  Assessment  of  Costs 

(a)  When  Imposed  by  the  Commission 

Costs  may  be  assessed  by  the  Commission  following  Rule  10.02 
(Issuance  and  Service  of  Subpoenas),  Rule  12.01  (Deposition  Procedure), 
Rule  15.08  (Continuances),  Rule  15.09  (Settlement  After  Commencement 
of  Public  Hearing) . 
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15.20  Finding  and  Order 

The  Hearing  Commissioner  shall  issue  a  decision  in  writing 
which  shall  contain  all  Findings  of  Fact  and  Conclusions  of  Law 
necessary  to  support  the  decision,  and  any  and  all  Orders  provided 
under  Rule  14.01  which  are  consistent  with  such  Findings  of  Fact 
and  Conclusions  of  Law.   The  parties  shall  be  notified  in  writing 
of  their  rights  to  appeal  such  decision.   A  copy  of  the  decision 
shall  be  served  upon  each  party,  his  or  her  attorney  of  record,  and 
Attorney  General. 

APPEALS  TO  THE  FULL  COMMISSION 

16.01  Appeal  From  Decision  of  the  Hearing  Commissioner 

Any  party  aggrieved  by  a  Final  Decision  of  a  Hearing  Commis- 
sioner may,  within  (10)  days  of  receipt  of  the  decision,  file  a 
notice  of  appeal  with  the  Commission.  Within  thirty  (30)  days  of 
receipt  of  the  decision,  the  appellant  shall  file  with  the  Commis- 
sion a  petition  seating  forth  (1)  facts  showing  the  appellant  to  be 
aggrieved,  (2)  all  matters  alleged  to  have  been   erroneously  decided, 
(3)  all  other  matters  on  which  T:he  appellant  relies  and  (4)  the  re- 
lief to  which  the  appellant  believes  he/she  is  entitled,  which  relief 
may  be  requested  in  the  alternative. 

16.02  Stav  of  Order 

The  filing  of  an  appeal  from  the  decision  of  the  Hearing  Com- 
missioner shall  not  operate  as  a  stay  of  execution  of   the  Order  of 
the  Hearing  Commissioner,  unless  specifically  ordered  by  the  Commission. 

16.03  Commissioners 

Neither  the  Investigating  Commissioner  nor  the  Hearing  Commis- 
sioner shall  sit  on  the  appeal  proceeding  from  the   decision  of  the 
Hearing  Commissioner. 
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16.04  Oral  Argument 

The  Commission  may  in  its  discretion  allow  oral  argument  on  an 
appeal  petition. 

16.05  Intervention  in  the  Appeal 

(a)  The  party  filing  a  petition  for  review  of  the  decision  of  the 
Hearing  Commissioner  shall  serve  a  copy  of  the  petition  upon  all  par- 
ties to  the  proceeding  in  which  the  decision  sought  to  be  reviewed  was 
made.   Any  party  to  the  proceeding  before  the  Hearing  Commissioner 
shall  have  the  right  to  intervene  in  the  appeal  proceeding  by  filing 
a  notice  of  intervention  stating  his/her  interest  and  the  position  he/ 
she  takes  with  respect  to  the  decision  under  appeal.   The  notice  of 
intervention  shall  be  filed  within  ten  (10) days  of  receipt  of  the 
appeal  petition  and  shall  be  served  on  all  parties  by  the  intervenor. 
(b)  The  Commission  may  in  its  discretion  permit  other  interested 
persons  to  intervene  in  the  appeal  proceeding,  if  such  person(s)  are 
substantially  and  specifically  affected  by  the  proceedings. 

16.06  Record  of  Appeal 

The  appeal  petition  shall  be  confined  to  the  record. 

16.07  Additional  Evidence 

If  application  is  made  to  the  Commission  for  leave  to  present 
additional  evidence,  and  it  is  shown  to  the  satisfaction  of  the  Com- 
mission that  the  additional  evidence  is  material  to  the  issues  in  the 
case,  and  that  there  was  good  reason  for  failure  to  present  it  in  the 
proceeding  before  the  Hearing  Commissioner,  the  Commission  may  order 
that  the  additional  evidence  be  taken  before  the  Hearing  Commissioner 
upon  such  conditions  as  the  Commissioner  deems  proper. 
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16 . 08  Commission  Decision 

After  appeal  from  the  decision  of  the  Hearing  Commissioner, 
the  Commission  may  affirm  the  decision,  or  remand  the  matter  for 
further  proceedings  before  the  Hearing  Commissioner;  or  set  aside 
or  modify  the  decision,  if  it  determines  that  the  substantial  rights 
of  any  party  may  have  been  prejudiced  because  the  decision  is: 

(a)  in  violation  of  constitutional  provisions;   or 

(b)  in  excess  of  the  statutory  authority  or  jurisdiction  of 
the  Commission;   or 

(c)  based  on  an  error  of  law;   or 

(d)  made  on  unlawful  procedure;   or 

(e)  unsupported  by  substantial  evidence;   or 

(f)  arbitrary  or  capricious,  an  abuse  of  discretion,  or  other- 
wise not  in  accordance  with  law. 

JUDICIAL  REVIEW 

17 . 01  Definition  of  Final  Commission  Order 

For  the  purpose  of  judicial  review  pursuant  to  M.G.L., 
Chapter  151B,  Section  6,  the  decision  of  the  full  Commission  on  appeal 
from  the  decision  of  the  Hearing  Commissioner  shall  constitute  the 
Final  Order  of  the  Commission. 

17.02  Who  Mav  Obtain  Judicial  Review  of  a  Final  Commission  Order 
Judicial  review  of  a  Final  Order  of  the  Commission  may  be 

obtained  by  the  Complainant,  Respondent  or  other  person  aggrieved  by 
such  Order  pursuant  to  M.G.L.,  c.1513,  s.6.   The  Commission  may 
designate  counsel  of  the  party  who  prevailed  in  Commission  proceedings 
as  agent  of  the  Commission  for  the  purpose  of  defending  the  decision 
during  judicial  review.   Designation  of  outside  counsel  as  agent  of  the 
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Commission  under  this  Rule  and  Rule  18.02  shall  be  made  in  a  writing 
signed  by  the  Chairman  or  General  Counsel  of  the  Commission. 

JUDICIAL  ENFORCEMENT 

18 . 01  Definition  of  Final  Commission  Order 

Where  no  party  files  a  timely  appeal  to  the  Full  Commission 
of  a  Final  Decision  of  a  Hearing  Commissioner,  that  decision  shall 
constitute  the  Final  Order  of  the  Commission  for  the  purposes  of 
judicial  enforcement.   If  an  appeal  to  the  Full  Commission  is  timely 
filed,  the  Commission  decision  of  the  Full  Commission  shall  constitute 
the  Final  Order  of  the  Commission  for  the  purposes  of  judicial  enforce- 
ment.  Predetermination  Settlements  approved  by  the  Commission  follow- 
ing Rule  13.06  and  Consent  Orders  entered  into  by  the  Commission  fol- 
lowing Rule  13.08  may  constitute  Final  Orders  of  the  Commission  for 
the  purposes  of  judicial  enforcement. 

18.02  Who  May  Obtain  Judicial  Enforcement  of  a  Final  Commission  Order 
A  party  to  a  Consent  Order,  Predetermination  Settlement,  or  a 

person  affected  by  a  Final  Decision  and  Order  of  the  Commission  may 
file  a  complaint  with  the  Commission  alleging  violaticn(s)  of  said 
Consent  Order,  Predetermination  Settlement,  or  Final 'Decision  and 
Order.   The  Commission  shall  proceed  to  obtain  enforcement  by  filing 
a  petition  in  the  appropriate  state  court  pursuant  to  M.G.L.,  Chap- 
ter 151B,  Section  6;   the  Commission  may  appear  in  court  at  enforce- 
ment proceedings  by  one  of  its  attorneys,  or  it  may  designate  counsel 
for  the  party  aggrieved  by  the  alleged  violation  as  agent  of  the 
Commission  for  the  purpose  of  obtaining  enforcement. 


